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The res judicata is the most important part in the theory of effect of judgment. 
The deletion of the res judicata is a big deficiency of civil procedure law in our 
country. China is establishing rule of law, which also requires research and regulation 
on the res judicata. The scopes of res judicata is the basic content in res judicata, it has 
intimate connection with judicial practice. This article will study the theory and the 
practice of the definition of the scopes of res judicata, combining the civil law and 
common law system. This kind of research will not only contribute to the 
development of res judicata, but also protect the supremacy and finality of judgment 
by related institutions in practice. 
The article can be divided into five chapters.  
Chapter one: the summery of res judicata. This chapter introduces the history, the 
concept and the scope of res judicata both in the common law system and civil law 
system. The author suggests that, the concept of res judicata in china should contain 
these factors as below: the finality, the enforceability and constrain the parties and 
courts. 
Chapter two: the time scope of res judicata. This chapter analyzes the common 
principle of the time scope and its dilatation. Countries in civil law system made the 
time when the oral debate is over as the time scope. 
Chapter three: the objective scope of res judicata. This chapter analyzes the 
common principle and dilatation of the objective scope of res judicata. The common 
principle is that, the effect of res judicata is limited in the text of the judgment and can 
be extended to the set-off claim. It also analyzes the res judicata of reason of 
judgment and the partly claim. 
Chapter four: the subjective scope of res judicata. In this chapter, the author 
introduces the common principle and the dilatation of the subjective scope of res 














some special situation.   
Chapter five: definition of the scopes of res judicata in China. The author 
analyzes the dilemma and outlet of res jucicata according to the theory, the institutions 
in practice and the factors of the dilemma. The author advocates that the outlet is 
consummate the definition of the scope of res judicata on legislation. Then, the author 
analyzes the definition of the scope of res judicata. In the time scope, the author 
suggest to accepting the rules in civil law system that make the moment when the oral 
debate is over as the time scope. In the objective scope, considering the current 
situation of Chinese judicial practice, the author thinks the effect of res judicata 
should be limited in the text of the judgment and can be extended to the set-off claim. 
And the partly claim only can be accepted in two special situations. Although the 
effect can not be extended to the reason of judgment, the author suggests to setting the 
interim judgment system to satisfy the even dilatation to the reason of judgment. In 
the subjective scope of res judicata, the author confirms the scope of parties according 
to the current legal rules, and has some advices to the dilatation of the subjective 
scope based on the civil law system.   
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① [美]海利·爱德华兹,爱伦·芬.美国联邦法院的权力和法院命令的执行[A].载宋冰译.程序、正义与现代化[C].
北京:中国政法大学出版社,1998.249.  
















































                                                        
① res judicata: A thing adjudicated. 1. An issue that has been definitively settled by judicial decision. 2.An 
affirmative defense barring the same parties from litigating a second lawsuit on the same claim, or any other claim 
arising from the same transaction or series of transactions and could have been – but was not – raised in the first 
suit. The three essential elements are (1) an earlier decision on the issue, (2) a final judgment on the merits, and (3) 
the involvement of the same parties, or parties in privity with the original parties. See Bryan A. Garner. Black’s 
Law Dictionary[Z]. West:a Thomson business, 2004. 1336-1337. 
② 骆永家.既判力之研究[M].台北:三民书局,1999.10. 
③ [日]高桥宏志.民事诉讼法——制度与理论的深层分析[M].林剑锋译,北京:法律出版社,2004.485. 
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